STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JOHN JOSEPH DUSS, 111, and
KRYSTAL T. DUSS, on behal f of
and as parents and natura
guardi ans of DANIEL J. DUSS, a
m nor,

Petitioners,
VS. Case No. 03-3340N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,

Respondent .

N N N N N N N N N N N N N N N N

SUMVARY FI NAL ORDER OF DI SM SSAL

Thi s cause cane on to be heard on Respondent's Mtion for
Summary Final Order, filed Decenber 12, 2003, and the Order to
Show Cause, entered Decenber 26, 2003.

STATEMENT OF THE CASE

1. On Septenber 15, 2003, John Joseph Duss, 111, and
Krystal T. Duss, on behalf of and as parents and natural
guardi ans of Daniel J. Duss (Daniel), a mnor, filed a petition
(claim, and on Cctober 6, 2003, an anended petition, wth the
Di vision of Administrative Hearings (DOAH) for conpensation
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation

Plan (the Pl an).



2. DOAH served the Florida Birth-Rel ated Neurol ogi ca
I njury Conpensation Association (NICA) with a copy of the
petition and anended petition on Septenber 19, 2003, and
Qct ober 9, 2003, respectfully,! and on Decenmber 12, 2003, NI CA
filed a Motion for Summary Final Order, pursuant to Section
120.57(1)(h), Florida Statutes.? The predicate for NICA'S nption

was, inter alia, its assertion that, indisputably, Daniel is not

permanently and substantially nmentally and physically inpaired
and, consequently, does not qualify for coverage under the Plan.?3
See §§ 766.302(2), 766.309(1), and 766.31(1), Fla. Stat.

3. Attached to NICA's Motion for Sunmary Final Order was
an affidavit of M chael Duchowny, MD., a pediatric neurol ogi st
associated wwth Mam Children's Hospital, who eval uated Danie
(born on Decenber 3, 2002) on Novenber 19, 2003. Dr. Duchowny
reported the results on this neurologic evaluation, as follows:

Dani el ' s NEUROLOG C EXAM NATI ON reveal s him
to be alert and quite socially interactive.
He has good central gaze fixation and
conjugate follow ng novenents. He babbl es
actively and tends to observe objects and
faces in the environnent quite keenly. He
was not overly fussy or colicky. Cranial
nerve exam nation reveal s nornmal ocul ar
fundi. The pupils are 3 nm and react
briskly to direct and consensually presented
light. The sclerae are clear. There are no
significant facial asymretries. The tongue
moves well and the uvula is mdline. There
is a positive gaggi ng response. Daniel does
not drool actively.



MOTOR EXAM NATI ON reveal s an obvi ous
asymetry of the upper extremties, whereby
Dani el tends to exclusively favor the |eft
hand. He crosses the mdline and has well
devel oped pincher grasp and thunb/first
finger opposition. |In contrast there is

| ess voluntary novenent on the right and
Dani el does not grasp an offered object. He
tends to maintain a pal mar grasp and does
not have individual finger dexterity. The
resting nuscle tone is slightly increased on
the right as conpared to the left. There is
a much less noticeable |lower extremty
asymmetry. Daniel tends to have a mld

pl antar grade on the right, but has ful

range of notor at all |ower extrenmty
joints. The upper extremty range of notion
is also within normal limts and there are

no fixed contractures of any of his |inbs
Dani el 's biceps and knee jerks are at 3+
conpared to 2+ on the left and he has a

ri ght Babinski sign. The left toe is
downgoi ng. Gross sensory testing reveal s no
asymetry of w thdrawal response. Daniel
has a wel| devel oped stepping and pl aci ng
response and he has excellent sitting

bal ance. There is no head lag on pull-to-
sit and he has good axial stability. There
is no obvious fasciculation or atrophy. The
peri pheral pul ses are 2+ and symretric and
there are no cranial, cervical, or ocular
bruits, tenperature or pulse asymetries.

He withdraws all extremties in response to
stinmulation. The spine is straight w thout
dysraphi sm

| N SUMMARY, Daniel's neurol ogi c exam nation
reveal s evidence of a notor asymmetry of the
upper extremties, relatively good
preservation of the |lower extremty strength
bul k, and nuscle tone. Daniel also

mani fests a mld asymmetry of his deep
tendon refl exes and a right-sided Babi nsk
response. In contrast his conmunication,
soci al, and behavioral skills appear quite
wel | preserved for age.



Dr. Duchowny concl uded, based on his neurol ogi c eval uati on of
Dani el and review of his nedical records, that Daniel did not
reveal evidence of a substantial nental or notor inpairnent.
4. Petitioners did not respond to NICA' s Mtion for
Summary Final Order. Consequently, an Order to Show Cause was
entered on Decenber 26, 2003, which provided, as follows:
On Decenber 12, 2003, Respondent served a
Motion for Summary Final Order. To date,
Petitioners have not responded to the
nmotion. Fla. Adm n. Code R 28-106.204(4).
Accordingly, it is
ORDERED t hat within 10 days of the date of
this Order, Petitioners show good cause in
witing, if any they can, why the relief
requested by Respondent should not be
gr ant ed.

Petitioners did not respond to the Order to Show Cause.

5. Gven the record, it is indisputable that Daniel is not
permanently and substantially nentally and physically inpaired.
Consequently, NICA's Motion for Summary Final Order is well-
founded. 88 120.57(1)(h), 766.309, and 766.31(1), Fla. Stat.

CONCLUSI ONS OF LAW

6. The Division of Admi nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

7. The Florida Birth-Related Neurol ogical Injury
Conpensation Plan was established by the Legislature "for the

pur pose of providi ng conpensation, irrespective of fault, for



birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

8. The injured "infant, her or his persona
representative, parents, dependents, and next of kin," nmay seek
conpensation under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensation Associ ati on,
whi ch adm nisters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurol ogical injury." 8 766.305(3), Fla. Stat.

9. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it my award
conpensation to the clainmant, provided that the award is
approved by the admnistrative |law judge to whomthe cl ai mhas
been assigned. § 766.305(6), Fla. Stat. 1If, on the other hand,
NI CA di sputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida

St at ut es. 88 766. 304, 766.309, and 766.31, Fla. Stat.



10. In discharging this responsibility, the adm nistrative
| aw j udge nust nmake the foll ow ng determ nati on based upon the
avai |l abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered pernmanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-related
neurol ogical injury as defined in s.
766.303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwife in a teaching hospital
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurological injury and that
obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.

11. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a



single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the imedi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nentally and physically
inpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

12. Here, indisputably, Daniel's neurol ogic presentation
does not disclose permanent and substantial nental and physi cal
i mpai rment. Consequently, given the provisions of Section
766.302(2), Florida Statutes, he does not qualify for coverage

under the Plan. See also Florida Birth-Rel ated Neurol ogi cal

I njury Conpensati on Association v. Florida D vision of

Admi ni strative Hearings, 686 So. 2d 1349 (Fla. 1997)(The Plan is

witten in the conjunctive and can only be interpreted to
requi re both substantial physical and nental inpairnent.)
13. Wiere, as here, the admnnistrative | aw judge

det ermi nes t hat the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent
i mrediately to the parties by registered or certified mail."
8§ 766.309(2), Fla. Stat. Such an order constitutes final agency

action subject to appellate court review. 8 766.311(1), Fla.

St at .



CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the anended petition for conpensation filed by
John Joseph Duss, |11, and Krystal T. Duss, on behalf of and as
parents and natural guardians of Daniel J. Duss, a mnor, be and
the sane is dism ssed with prejudice.

DONE AND ORDERED this 16th day of January, 2004, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 16th day of January, 2004.

ENDNCOTES

1/ Consistent with Section 766.305(2), Florida Statutes, DOAH
al so served the physician (Martin AL Garcia, MD.) naned in the
petition as having provided obstetrical services at the infant's
birth, as well as the hospital (Baptist Medical Center) naned in
the petition as the facility at which the infant's birth
occurred, with a copy of the petition on Septenber 19, 2003.
Thereafter, on Cctober 9, 2003, DOAH served the physician and
hospital with a copy of the amended petition. To date, neither



t he physician nor hospital has requested | eave to intervene or
ot herwi se sought | eave to participate in these proceedi ngs.

2/ Al citations are to Florida Statutes (2002) unl ess
ot herw se i ndi cat ed.

3/ N CA also averred that the infant's injury did not occur
during | abor, delivery, or resuscitation in the i medi ate
postdelivery period in the hospital, as required for coverage
under the Plan, and attached an affidavit of an obstetrician
(Dr. Donald C. WIlis) who, based on his review of the nedical
records opined that:

| have reviewed the nedical records for the
above individual. The nother, Krystal Duss,
was a 28 year old with a twi n pregnancy.

She was admtted to the hospital at 35 weeks
with severe preeclanpsia. Labor was induced
for this indication. The fetal heart rate
traci ng during | abor did not suggest

di stress. Daniel was the presenting tw n.
Vagi nal delivery was acconplished with
vacuum assi stance. Birth weight was 5 | bs 8
0zs. The baby was not depressed at birth.
Apgar scores were 7/8 and the unbilical

bl ood pH was normal at 7.21. The baby was
described as having a "lusty" cry at birth.
Hypot ensi on devel oped shortly after birth
and bl ood transfusions were required. MR
three days after birth suggested a
thrombotic infarct in the mddle cerebra
artery.

Thi s newborn was not depressed at birth.
There was no apparent obstetrical event that
woul d explain the child' s injury. | am not
aware of the extent of the child's injury.

Pertinent to a consideration of NICA's contention, as well as
t he concl usiveness of Dr. WIlIlis' opinion, are the follow ng
wel | pled allegations of the anended petition:

Description of disability:

4. It is alleged that Daniel Duss suffered
a left mddle cerebral artery infarct and is



di sabled as a result thereof. Specifically,
Dani el has right sided neurol ogical
weakness.

Tinme and place of injury:

5. The injured infant suffered an injury to
his scal p during delivery at Baptist Medical
Center, 820 Prudential Drive, Jacksonville,
Fl ori da 32207 on Decenber 3, 2002, between
approximately 07:34 - 07:59 am He
sust ai ned the above-described brain injury

t hereafter.

Brief Statenment of facts and circunstances
giving rise to claim

6. A brief statenent of the relevant facts
is as foll ows:

A.  On Decenber 2, 2002, after having
el evated bl ood pressure, massive weight gain
and edema with 3+ proterinuria, Krystal T.
Duss was sent to Baptist Medical Center for
| abor and delivery of tw ns.

B. She was adnitted to Baptist Medical
Center Jacksonville at 14:50.

* * *

G After becomng fully dilated at
07: 03, Krystal Duss was noved to the
delivery roomfor instrumental assistance
during delivery with the Caesarean team on
st andby.

H.  The fetal nonitoring strips docunent
6 vacuum delivery attenpts between 07:34 and
07:59.

I. Daniel J. Duss was delivered at
08: 00 - at a gestational age of 35 weeks,
havi ng been conceived by in vitro
fertilization on April 16, 2002.

10



J. The Physician Progress Record -
Neonat ol ogy Resuscitation Note docunented
that at delivery, the patient was pal e and
hypotonic. He had a cephal henat oma and a
boggy scalp with possibl e subgal eal bl eeding
that did cross suture |ines.

K.  The Progress Note for 12/3/02 noted
bl eedi ng over his scalp which di ssected down
around his right ear with his head
circunference increasing by 1 cmduring the
previ ous 2 hours.

L. Daniel was admtted to the Neonat al
Intensive Care Unit for prematurity, apnea,
respiratory insufficiency, and possible
sepsis. The adm ssion notes record
nmet abol i ¢ aci dosi s which resol ved the
fol | owi ng day.

M Dani el received a bl ood transfusion
after adm ssion to the NICU for anem a.

N. On 12/6/02, a cranial ultrasound was
performed to evaluate for intraventricul ar
henorrhage. The study found no
intraventricul ar henorrhage but did
denonstrate a cerebral infarct in the mddle
cerebral artery distribution: ™"abnornal
par enchymal echogenecity in |eft basil
ganglia and left parietal perivent white and
grey matter. No IVH  Findings suspicious
of left MCAinfarct."

O An MR, which was al so done on
12/ 6/ 02, found evidence of an infarction in
the mddle cerebral artery distribution.

Not ably, neither Dr. Duchowny nor Dr. WIIlis addressed the

i kely cause and timng of the infant's brain injury.
Consequently, the record does not conclusively denonstrate that
the infant's injury was not caused by the vacuum delivery or
that it did not occur during delivery or resuscitation. Under
such circunstances, NICA is not entitled to the entry of a
summary final order based on its contention that the infant's
injury did not occur during |labor, delivery, or resuscitation in
the i medi ate postdelivery period. Holl v. Talcott, 191 So. 2d

11



40, 43 (Fla. 1996) ("[T] he burden of providing the absence of a
genui ne i ssue of material fact is upon the noving party.")
Accord, Lenhal Realty, Inc. v. Transanerica Comercial Finance
Cor poration, 615 So. 2d 207 (Fla. 4th DCA 1993); Canpbell v.
Sands, 404 So. 2d 402 (Fla. 5th DCA 1981).

COPI ES FURNI SHED
(By certified mail)

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32308

Matt hew W Sowel |, Esquire

Matt hew W Sowel |, P. A

One | ndependent Drive, Suite 3220
Jacksonville, Florida 32202-5026

Martin A. Garcia, MD
836 Prudential Drive, No. 1202
Jacksonville, Florida 32207

Bapti st Medi cal Center
820 Prudential Drive
Jacksonville, Florida 32207

Ms. Charl ene W I I oughby
Departnent of Health

4052 Bal d Cypress Way, Bin C75
Tal | ahassee, Florida 32399-3275
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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